
Arizona State Office of Rural Health (SORH) 
Webinar Series

The SORH provides technical assistance to rural stakeholders to 
disseminate research findings, policy updates, best-practices and other 

rural health issues to statewide rural partners and stakeholders. 



Arizona State Office of Rural Health 

This webinar is made possible with the support of our partners: 

http://crh.arizona.edu/


• Audience is muted during the presentation.
• Enter your questions into the chat box.
• Please fill out the post-webinar survey.
• Webinar is being recorded.
• Recording will be posted on the 

AzCRH www.crh.arizona.edu/ and 
SWTRC www.southwesttrc.org/

http://www.crh.arizona.edu/
http://www.southwesttrc.org/


Today’s presentation:

COVID-19 Vaccine Mandates:  Legal and Ethical Issues
August 19, 2021

http://crh.arizona.edu/


© 2015 UA Board of Regents

Jennifer Piatt, JD, ("Jen") is the Deputy Director of the Network for Public Health Law's
Western Region Office. She also serves as a Research Scholar with the Center for Public
Health Law and Policy at the Sandra Day O'Connor College of Law. She earned her JD at
the Sandra Day O'Connor College of Law at Arizona State University. Before joining the
Network and the College of Law, she worked as a law clerk for Vice Chief Justice Ann A.
Scott Timmer, Arizona Supreme Court, and as a pharmacy regulatory attorney at Quarles
& Brady's Phoenix office.

Presenter:

http://crh.arizona.edu/


COVID-19 Vaccine 
Mandates

August 19, 2021

Jennifer L. Piatt, J.D.
Research Scholar – Center for Public Health Law & Policy
Senior Attorney – Western Region, Network for Public Health Law
Sandra Day O’Connor College of Law
Arizona State University



7

COVID-19 Confirmed Cases & Deaths
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Source: https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html

Global Cases  207.2 million | Deaths: 4.3 million
U.S. Cases  36.7 million | Deaths: 621,228

U.S. Stats  17.7% all cases | 14% all deaths

https://www.nytimes.com/interactive/2020/us/coronavirus-us-cases.html
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COVID-19 Vaccination Rollout
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Source: https://www.nytimes.com/interactive/2020/us/covid-19-vaccine-doses.html

Roughly 196.5 million partially vaccinated; 167.4 million fully vaccinated

https://www.nytimes.com/interactive/2020/us/covid-19-vaccine-doses.html


Employers Consider Mandates (March 2021)
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Employers Implement Mandates (August 2021)
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Source

Source

Source

Source

Source

https://www.nytimes.com/2021/08/03/business/tyson-vaccine-mandate.html
https://apnews.com/article/united-airlines-vaccine-mandate-employees-frontier-e8eef8e8f11d4924b81768484e5401a1
https://www.nytimes.com/2021/07/30/business/covid-vaccine-mandates-rto.html
https://www.npr.org/2021/07/28/1021798222/google-mandates-vaccines-for-workers-pushes-back-return-to-office-date
https://www.washingtonpost.com/health/2021/06/22/houston-methodist-loses-153-employees-vaccine-mandate/


Origins of Vaccine Mandate 
Legal Jurisprudence



12

Jacobson v. Massachusetts (1905)

12

“It is within the police power of a State to enact a compulsory 
vaccination law, and it is for the legislature, and not for the 

courts, to determine in the first instance whether vaccination 
is or is not the best mode for the prevention of smallpox and 

the protection of the public health.”
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Zucht v. King (1922)

13

“Long before this suit was instituted, Jacobson v. Massachusetts, 197 U. 
S. 11, had settled that it is within the police power of a state to provide for 

compulsory vaccination. That case and others had also settled that a 
state may, consistently with the federal Constitution, delegate to a 
municipality authority to determine under what conditions health 

regulations shall become operative.”

This Photo by Unknown Author is licensed under CC BY-NC-ND

http://nomadicpursuits.com/top-photo-spots-in-san-antonio/
https://creativecommons.org/licenses/by-nc-nd/3.0/
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State Mandates to Vaccinate
Jacobson v. 

Massachusetts, 197 U.S. 
11 (1905); Zucht v. King, 

260 U.S. 174 (1922)

State Police Powers
Allow states to legislate 
and regulate to protect, 
preserve, and promote 

health, safety, morals, and 
general welfare

This Photo by Unknown Author is licensed under CC BY-ND

Example:
Attendance at schools 

conditioned on vaccination 
completion

14

http://theconversation.com/mondays-medical-myth-the-mmr-vaccine-causes-autism-3739
https://creativecommons.org/licenses/by-nd/3.0/
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Almost All States Currently Allow Non-Medical School 
Exemptions 

15

Religious only (29)

Religious and 
philosophical (15)

Medical only (6)



Employer Mandates Example:
Vaccination of health 

care workers in order to 
provide services at a 
hospital workplace

16

Equal Employment 
Opportunity Commission

• Religious/Disability 
Accommodations

Occupational Safety & 
Health Administration

• Provide a safe workplace

16



While mandating 
vaccinations under a full 
BLA is lawful, what about 
mandating vaccinations 

under an EUA?

17



Food, Drug, & Cosmetic Act – 21 U.S.C. §360bbb-3
With respect to the emergency use of an unapproved 

product, the Secretary . . . shall . . . establish such 
conditions . . . as the Secretary finds necessary or 
appropriate to protect the public health, including the 
following:

(ii)Appropriate conditions designed to ensure that 
individuals to whom the product is administered are 
informed—

which such benefits and risks are unknown; and
(III) of the option to accept or refuse 
administration of the product, of the 
consequences, if any, of refusing administration of 
the product, and of the alternatives to 
the product that are available and of their benefits 
and risks.

18



Mandatory Vaccines v. Compulsory Vaccines

19

Example: Requiring an individual to 
get a smallpox vaccine or pay a fine.

Example: Going door to door, 
forcibly vaccinating individuals 
against smallpox.

Mandatory public health powers 
impose conditions on participation 
(conditioning specific benefits, 
rights to access, or attaching fines 
to vaccination).

Compulsory public health 
powers do not allow for individual 
choice and are accomplished by 
force.



Federal Government Guidance: 
Vaccine Mandates



CDC Informal Guidance
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Source: CDC, Workplace Vaccination Program, Vaccine Mandates & Exemptions, 
https://www.cdc.gov/coronavirus/2019-ncov/vaccines/recommendations/essentialworker/workplace-
vaccination-program.html#Mandates (last visited Aug. 16, 2021).

https://www.cdc.gov/coronavirus/2019-ncov/vaccines/recommendations/essentialworker/workplace-vaccination-program.html#Mandates


Employer Mandates

22

Equal Employment 
Opportunity 
Commission
• Religious/Disability 

Accommodations

Occupational Safety & 
Health Administration
• Provide a safe 

workplace



OSHA Guidance Pre-COVID-19
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“It is important to note 
that employees need to 
be properly informed of 
the benefits of the 
vaccinations. However, 
although OSHA does not 
specifically require 
employees to take the 
vaccines, an employer 
may do so.”

Source: OSHA, Standard Interpretations: OSHA’s Position on Mandatory Flu Shots for Employees (Nov. 9, 2009), 
https://www.osha.gov/laws-regs/standardinterpretations/2009-11-09.

https://www.osha.gov/laws-regs/standardinterpretations/2009-11-09


“Making a COVID-19 vaccine or 
vaccination series available at 
no cost to all eligible 
employees. Provide information 
and training on the benefits and 
safety of vaccinations.”

OSHA Guidance Post-COVID-19
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OSHA guidance issued January 29, 2021, made the following 
recommendations for employers during COVID-19:

“Not distinguishing between 
workers who are vaccinated and 
those who are not: Workers who are 
vaccinated must continue to follow 
protective measures, such as wearing 
a face covering and remaining 
physically distant . . . .”

Source: OSHA, Protecting Workers: Guidance on Mitigating and Preventing the Spread of COVID-19 in the Workplace 
(Jan. 29, 2021), https://www.osha.gov/coronavirus/safework. 

https://www.osha.gov/coronavirus/safework


OSHA Health Care Workplace Requirements

25

(m) Vaccination. The employer must 
support COVID-19 vaccination for each 
employee by providing reasonable 
time and paid leave (e.g., paid sick 
leave, administrative leave) to each 
employee for vaccination and any side 
effects experienced following 
vaccination. 

§ 1910.502 Healthcare. (a) Scope and 
application. (1) Except as otherwise 
provided in this paragraph, this section 
applies to all settings where any employee 
provides healthcare services or healthcare 
support services. . . . 



EEOC Guidance Pre-COVID-19
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“Generally, ADA-covered 
employers should consider simply 
encouraging employees to get the 
influenza vaccine rather than 
requiring them to take it.”

March 21, 2020, guidance explained 
that employees must be provided 
accommodations as possible from 
mandatory workplace vaccination 
requirements pursuant to:
• Americans with Disabilities Act
• Title VII of the Civil Rights Act 

Source: EEOC, Pandemic Preparedness in the Workplace and the Americans with Disabilities Act (Mar. 21, 2020), 
https://www.eeoc.gov/laws/guidance/pandemic-preparedness-workplace-and-americans-disabilities-act.  

https://www.eeoc.gov/laws/guidance/pandemic-preparedness-workplace-and-americans-disabilities-act


Americans with Disabilities 
Act

If a vaccine requirement 
“screens out or tends to 
screen out” an individual with 
a disability, and that 
individual would pose a 
direct threat to health/safety, 
the employer must provide a 
reasonable 
accommodation unless it 
would result in undue 
hardship.

EEOC Protections

27

Title VII of the Civil Rights 
Act

Employers on notice of a 
religious objection to a 
vaccination requirement 
must provide a reasonable 
accommodation unless it 
would result in undue 
hardship.



EEOC Guidance Post-COVID-19

28

“The federal EEO laws do not 
prevent an employer from 
requiring all employees 
physically entering the 
workplace to be vaccinated for 
COVID-19, subject to the 
reasonable accommodation 
provisions of Title VII and the 
ADA and other EEO 
considerations discussed 
below.”

In guidance published on December 16, 2020, and updated in May 
2021, EEOC provided COVID-19 vaccine-specific workplace guidance:

Source: EEOC, What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and Other EEO Laws (May 28, 2021), 
https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-
laws?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=. 

https://www.eeoc.gov/wysk/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws?utm_content=&utm_medium=email&utm_name=&utm_source=govdelivery&utm_term=


Emerging Legal Issues



Bridges et al. v. The Methodist Hospital et al., 
No. 4:21-CV-01774, 2021 WL 2221293 (S.D. Tex. 
June 1, 2021).

District Court dismissed the employees’ case, upholding 
Houston Methodist Hospital’s employee vaccine 
mandate for the following reasons:

• Wrongful Termination – Texas law only prohibits   
termination on the basis of refusal to commit a criminal 
act – COVID-19 vaccination is not a criminal act.

• Alleged Federal Law Violation – 21 U.S.C. § 360bbb-3 
does not prohibit vaccination mandates, but rather sets 
standards for the HHS Secretary.

• Other alleged violations, including the claim that the mandate 
violates federal law protecting “human subjects,” were also 
rejected – hospital employees are not participants in a trial.

30



District Court rejected students’ 
14th Amendment-based 
arguments against the 
University vaccination 
mandate.

Students argued the mandate 
infringed 14th Amendment right 
to bodily autonomy and 1st

Amendment right to free 
exercise of religion; court 
applied rational basis review 
and upheld the mandate.

The 7th Circuit on August 2nd

refused to grant an injunction 
pending appeal; the court 
found no fundamental right to 
refuse vaccination, agreeing 
with the lower court.

Klaassen et al. v. The Trustees of Indiana University, No. 1:21-CV-
00238-DRL-SLC (N.D. Ind. July 18, 2021); Klaassen et al. v. The 
Trustees of Indiana University, No. 21-2326 (7th Cir. Aug. 2, 2021); 
Klaassen et al. v. The Trustees of Indiana University, No. 21A15 (U.S. 
Aug. 12, 2021) (denying injunctive relief).

31

This Photo by Unknown Author is licensed under CC BY-SA

https://en.wikipedia.org/wiki/File:Seal_of_the_United_States_Court_of_Appeals_for_the_Seventh_Circuit.svg
https://creativecommons.org/licenses/by-sa/3.0/


Norwegian Cruise Line Holdings, Ltd. et al. v. 
Rivkees, No. 21-22492-CIV-WILLIAMS (S.D. Fla. 
August 8, 2021).

District court granted preliminary injunction, preventing 
enforcement of vaccine passport ban against 
Norwegian, on the basis of the following arguments:
• First Amendment – Freedom of Speech

• The law in question operated as a content-based 
restriction of speech, singling out COVID-19 vaccine 
documentation and subjecting it to restrictions not 
applicable to other documents

• The law failed to satisfy strict scrutiny
• Dormant Commerce Clause

• The defendant failed to justify the law against the 
substantial burdens imposed on interstate commerce

32
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DOJ’s Office of Legal Counsel

Source: 
https://www.justice.gov/olc/file/1415446/do
wnload

https://www.justice.gov/olc/file/1415446/download


Biden Administration Approaches Mandates

34

This Photo by Unknown Author is licensed under CC BY-
SA

This Photo by Unknown Author is licensed under 
CC BY-SA

This Photo by Unknown Author is licensed 
under CC BY-SA

https://commons.wikimedia.org/wiki/File:Thumbnail-sized_photo_of_Joe_Biden.jpg
https://creativecommons.org/licenses/by-sa/3.0/
https://en.wikipedia.org/wiki/United_States_Department_of_Veterans_Affairs
https://creativecommons.org/licenses/by-sa/3.0/
https://it.wikipedia.org/wiki/Dipartimento_della_Difesa_degli_Stati_Uniti_d%27America
https://creativecommons.org/licenses/by-sa/3.0/


Broad Public-Sector Interventions: CA
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This Photo by Unknown Author is licensed under CC BY-SA

• On August 11, 2021, California 
Governor Gavin Newsom 
announced that California teachers 
and school staff would be required 
to undergo either COVID-19 
vaccination or weekly COVID-19 
testing.

Source: Laura Meckler, California Becomes First 
State to Require Coronavirus Vaccine or Testing 
for Teachers and School Staff, WASH. POST
(Aug. 11, 2021),  
https://www.washingtonpost.com/education/2021
/08/11/california-teacher-covid-vaccine-require/.

https://commons.wikimedia.org/wiki/File:Gavin_Newsom_official_photo_(cropped_2).jpg
https://creativecommons.org/licenses/by-sa/3.0/
https://www.washingtonpost.com/education/2021/08/11/california-teacher-covid-vaccine-require/


On August 3, 2021, NYC Mayor 
Bill de Blasio announced the city 
would require proof of COVID-
19 vaccination as a prerequisite 
to certain activities, including 
indoor dining, fitness, and 
entertainment. 

Broad Public-Sector Interventions: NYC

36

This Photo by Unknown Author is licensed under CC BY-SA

Source: Emma G. Fitzsimmons, et al., 
N.Y.C. Will Require Workers and 
Customers Show Proof of at Least One 
Dose for Indoor Dining and Other Activities, 
N.Y. TIMES (Aug. 3, 2021), 
https://www.nytimes.com/2021/08/03/nyreg
ion/nyc-vaccine-mandate.html. 

https://en.wikipedia.org/wiki/Bill_de_Blasio
https://creativecommons.org/licenses/by-sa/3.0/
https://www.nytimes.com/2021/08/03/nyregion/nyc-vaccine-mandate.html


• Banner Health implemented a 
COVID-19 employee 
vaccination mandate –
requiring employees to be 
vaccinated by November 1, 
2021.

• Mayo Clinic announced its 
requirement that all 
employees be vaccinated or 
participate in a specified 
declination process including 
masking and social 
distancing by September 17, 
2021.

• HonorHealth announced its 
requirement that all employees 
get COVID-19 vaccines by 
November 1, 2021.

• Phoenix Children’s Hospital 
announced all staff would be 
required to obtain vaccination by 
October 1, 2021.

• The Tucson City Council voted to 
require proof of at least one dose 
for city workers by August 24, 
2021; subsequent EO issued by 
Gov. Ducey on August 16 states 
any locality implementing a 
vaccine mandate is in violation of 
state law.

Private Sector Interventions: AZ

37

https://www.bannerhealth.com/newsroom/press-releases/banner-health-expands-its-covid19-employee-vaccination-program
https://newsnetwork.mayoclinic.org/discussion/mayo-clinic-announces-next-phase-of-vaccination-requirements-for-covid-19/
https://www.azfamily.com/news/continuing_coverage/coronavirus_coverage/honorhealth-employees-now-required-to-have-covid-vaccination/article_457dbe8e-ec1b-11eb-9835-af861e94138f.html
https://www.azfamily.com/news/continuing_coverage/coronavirus_coverage/phoenix-childrens-hospital-vaccinations/article_f3b078aa-f14f-11eb-92ce-0ffbcf1b3236.html
https://www.kgun9.com/news/coronavirus/tucson-city-council-to-consider-vaccine-mandate-for-city-employees
https://azgovernor.gov/governor/news/2021/08/governor-ducey-takes-action-further-protect-arizonans-local-vaccine-mandates
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States Have Considered Many Types of Vaccine Bills in 
the Most Recent Legislative Session

38

Prohibition on any 
vaccine requirements

(18 states)

Prohibition on requiring 
COVID vaccine (15 states)

Prohibition on 
requiring COVID 
vaccine until full 
FDA approval 

(5 states)

Elimination of 
philosophical and/or 
religious exemptions

(5 states)

Creation or expansion of 
religious and/or 

philosophical exemptions
(16 states)

Expansion of 
exemptions in 
emergencies

(4 states)Creation or 
expansion of parent 

education/information 
requirements 

(4 states)

Creation of 
reporting 

requirements 
(5 states)

Allowing adolescents to 
consent to required 

vaccinations
(4 states)

These were the most common proposals:



Arizona HB 2896/SB 1824

Arizona Laws on COVID-19 Vaccination

39

These provisions 
were contained 
in the health 
budget 
reconciliation bill, 
which was 
signed into law 
by Governor 
Ducey on June 
30, 2021.



Arizona HB 2897/SB 1825

Arizona Laws on COVID-19 Vaccination

40

This provision 
was contained in 
the higher 
education budget 
reconciliation bill, 
which was signed 
into law by 
Governor Ducey
on June 30, 2021.



Arizona HB 2898

Arizona Laws on COVID-19 Vaccination

41

These provisions 
were contained in 
the K-12 education 
budget 
reconciliation bill 
and the health 
budget 
reconciliation bill, 
which were signed 
into law by 
Governor Ducey on 
June 30, 2021.

Arizona HB 2896/ SB 1824
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Most Bills Enacted in 2021 Will Limit Childhood 
Vaccination Efforts, Especially for COVID

AL, AZ, AR, 
FL, IN, OK, 

TN, UT4

AZ, MT, 
OH, UT4

MT, OH

KY, OK, TN

IL1

MI2

IL,1
TX3

Supporting Opposing

42
1. Requires the HiB vaccine for childcare enrollees but allows exemptions; directs IL DHS and DPH to try to increase preventable disease 
through vaccines. 2. Creates reporting requirements for K-12 schools. 3. Requires non-public school children participating in interscholastic 
activities to adhere to state vaccine requirements. 4. “Prohibits government entities (which, as defined in a separate statute, includes colleges 
and school districts) from requiring an “emergency COVID-19 vaccine.” 



Vaccine Exemptions

43

EXEMPTIONS
Exemptions to mandated vaccinations vary 
widely across states; medical exemptions 

exist in all states, religious exemptions 
exist in most, and moral exemptions exist 

in several

EXEMPT

Roman Catholic Diocese of Brooklyn v. Cuomo (U.S. 
Supreme Court, November 25, 2020); Fulton v. City of 

Philadelphia (U.S. Supreme Court, June 17, 2021)
• Potential implications regarding religious exemptions
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SCOTUS Approach

44

South Bay I
May 29, 2020 

South Bay II
Feb. 5, 2021 

Enjoined California 
from enforcing a 
ban on indoor 

worship

Denied motion to 
enjoin CA Executive 

Order limiting 
attendance at places 

of worship

Roman Catholic 
Diocese v. Cuomo

Nov. 25, 2020

Struck down an executive 
order impacting places of 
worship as contrary to the 
free exercise of religion

First Amendment Rights

SourceSourceSource

https://apnews.com/article/religion-gavin-newsom-california-coronavirus-pandemic-2cdb4927d965afae3a61f28c789b46a2
https://www.nycgo.com/articles/guide-to-the-brooklyn-bridge/
https://www.nationalreview.com/corner/the-supreme-court-just-ordered-california-to-reopen-churches/
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Thank you!
jennifer.piatt@asu.edu | @jen_piatt

mailto:jennifer.piatt@asu.edu


This webinar is made possible through funding provided by Health Resources and 
Services Administration, Office for the Advancement of Telehealth (G22RH24749). Arizona 

State Office of Rural Health is funded granted through a grant from US Department of 
Health and Human Services. Grant number H95RH00102-25-00 

This information or content and conclusions are those of the author and should not be 
construed as the official position or policy of, nor should any endorsements be inferred by 

HRSA, DHHS or the U.S. Government.

Questions and Discussion
Please type your questions and comments into the Zoom Webinar 
Platform Chat box.

Survey:  https://uarizona.co1.qualtrics.com/jfe/form/SV_8owTD0txLHvp4VM

https://uarizona.co1.qualtrics.com/jfe/form/SV_8owTD0txLHvp4VM


Arizona Center for Rural Health and 
AZ State Office of Rural Health (SORH) 

Webinar Series

CONTACT:
Jennifer Peters 
petersjs@arizona.edu

Find this and our previous webinars at:
http://www.crh.arizona.edu/programs/sorh/webinars
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