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Reminder and disclosure 
The information contained and delivered in this presentation are 
for educational and informational purposes only and should not 
be considered legal advice.

The views, opinions, and positions expressed are mine alone and 
do not necessarily reflect the views, opinions, or positions of my 
employers or affiliated organizations. 

I hope the information presented will help you better navigate 
telehealth policy issues and support adding your voice to these 
discussions.  



Overview

Federal
• Public Health Emergency is Ending
• Virtual Prescribing of Controlled Substances 
• Regulatory Oversight and Drug Advertising 

State Level – (Arizona)
• Virtual Prescribing in Arizona
• Looking ahead 



PHE is Ending 
Key Dates for Telehealth 

Consolidated 
Appropriations Act 

of 2023
Dec 29, 2022

PHE End 
Date Set

Jan 30, 2023

PHE End Date 
(12th extension)

May 11, 2023

HIPAA 
flexibilities 

discontinued
August 9, 2023

Telehealth 
Flexibilities 

End
Dec 31, 2024

https://www.hhs.gov/about/news/2023/04/11/hhs-office-for-civil-rights-announces-expiration-
covid-19-public-health-emergency-hipaa-notifications-enforcement-discretion.html

https://www.hhs.gov/about/news/2023/04/11/hhs-office-for-civil-rights-announces-expiration-covid-19-public-health-emergency-hipaa-notifications-enforcement-discretion.html
https://www.hhs.gov/about/news/2023/04/11/hhs-office-for-civil-rights-announces-expiration-covid-19-public-health-emergency-hipaa-notifications-enforcement-discretion.html


Medicare Telehealth Policies Post-PHE

https://www.cchpca.org/2023/03/MEDICARE-TELEHEALTH-POLICIES-POST-PHE-AT-A-GLANCE-FINAL-MAR-2023.pdf

https://www.cchpca.org/2023/03/MEDICARE-TELEHEALTH-POLICIES-POST-PHE-AT-A-GLANCE-FINAL-MAR-2023.pdf


Legislation signed on 12/29/22.
Sec. 4113. Advancing Telehealth Beyond COVID–19. 

#1: Home is considered an originating site.

#2: Medicare reimbursement for audio-only 
telehealth services.

#3: In-person visits for telebehavioral health 
waived under CAA, but virtual prescribing 
for controlled substances tied to PHE. 

#4: Extend pre-deductible telehealth waiver.

#5: Expand care options with eligible 
practitioners, safety net providers, and acute 
hospital care at home programs.Extended to December 31, 2024 

https://telemedicine.arizona.edu/blog/disentangling-telehealth-public-health-emergency

https://www.congress.gov/117/bills/hr2617/BILLS-117hr2617enr.pdf
https://telemedicine.arizona.edu/blog/disentangling-telehealth-public-health-emergency


Webinar recording from March 23, 2023:
https://swtrc.wistia.com/medias/xrud2yhaq2

https://swtrc.wistia.com/medias/xrud2yhaq2


Webinar recording from April 12, 2023:
https://swtrc.wistia.com/medias/zapr3125bp

https://swtrc.wistia.com/medias/zapr3125bp


https://www.regulations.gov/document/DEA-2023-0029-0001

35,466
comments 
submitted

30-day public comment period ended on March 31, 2023

https://www.regulations.gov/document/DEA-2023-0029-0001


Federal PHE ends on May 11, 2023 
with return of Ryan Haight Act

Ryan Haight Online Pharmacy Consumer Protection 
Act (2008) requires in-person medical evaluation for 
virtual prescribing of controlled substances returns 
post-PHE unless DEA proposed rules become final.

• Controlled Substances Act (1970) places drugs into five 
schedules based on potential for abuse and dependence.



Schedule III-V

UP TO 30-DAY INITIAL 
PRESCRIPTION



Exceptions to Ryan Haight Act’s in-person requirement

Patient is being treated in a DEA-registered hospital or clinic. 

Patient is being treated in the physical presence of a DEA-registered practitioner. 

Telehealth visit conducted by a DEA-registered practitioner for Indian Health Service.

Telehealth visit conducted during a PHE as declared by Secretary of the U.S. DHHS.

Telehealth visit conducted by a practitioner with a special telemedicine registration. 

Telehealth visit conducted by a VHA practitioner during a medical emergency.

Telehealth visit conducted under other circumstances specified by DEA regulations. 
https://www.ecfr.gov/current/title-21/chapter-II/part-1300/section-1300.04

https://www.ecfr.gov/current/title-21/chapter-II/part-1300/section-1300.04


 Establish a qualified telemedicine referral pathway.

 Practitioner who issue a “telemedicine prescription,” must have a DEA 
registration in both the state where the patient is located and the state 
where the practitioner is located. DEA registered practitioners do not need a 
“physical address” in each state they practice medicine. 

 180-day waiver for in-person requirement for patients with an established 
telemedicine relationship.



Qualifying Telemedicine Referral 

Referring practitioner has conducted at least one in-
person medical evaluation of the patient. 

A qualifying telemedicine referral must note the name 
and National Provider Identifier (NPI) of the 
practitioner to whom the patient is being referred.

If the prescribing telemedicine practitioner receives a 
qualifying telemedicine referral for the patient, a 
prescription may be issued for any controlled 
substance.





What happens next? 

DEA has 41 days - April 1 to May 11th 

DEA must conclude that proposed rule 
accomplishes the goals of the problems identified. 

DEA must also consider whether 
alternate solutions would be more effective or cost less.  

https://www.federalregister.gov/reader-aids/office-of-the-federal-register-blog/2015/03/when-does-this-rule-go-into-effect

https://www.federalregister.gov/reader-aids/office-of-the-federal-register-blog/2015/03/when-does-this-rule-go-into-effect


Mismatch Between the Problem the DEA is 
Trying to Solve and the Proposed Rules

Effective oversight already exists via safeguards and data monitoring

Safeguards
 Business practices that confirm patient identity
 Policies that monitor for potential abuses 
 Compliance with state law 
 Approaches that assure effective oversight without limiting access via in-person visits 

Data
 Lack of evidence indicating abuse and diversion (aggregate or anecdotal) 



Gender affirming care 
and access to 
testosterone.

Patients at end of life on 
palliative care and 
hospice at home.

Veterans Health 
Administration and Biden 
Administration efforts to 

improve access to 
behavioral health                        

for veterans.  

Disproportionate impact on marginalized groups, Medicaid 
beneficiaries, and counter to other federal efforts. 



“Choosing a psychiatrist should not simply be 
determined by proximity.
Expertise, ability, and therapeutic alliance — the trust and 
safety a patient feels with their psychiatrist— are all 
critical for successful outcomes.” 



Alternatives to a blanket in-person requirement

 Proposal not tenable given demand far exceeding supply.
Half of U.S. counties have zero psychiatrists. 

 Recognize short notice and lack of infrastructure.
Change care delivery and business models (providers) 
Compliance and enforcement (DEA)

 Propose enforcement discretion by not requiring an in person visit for 
established provider-patient relationships (beyond proposed 180-days) until end 
of December 31, 2024 (CAA 2023).



 DEA registration required in states where provider is located and where patients 
reside otherwise in violation of federal law.

 Strategy to schedule current patients for an in-person visit within 180-days of 
post-PHE. One in-person visit establishes a virtual prescribing relationship.

 Set up process for new patients to have an in-person visit. 

 Utilize the ‘qualifying telemedicine referral’ or a hybrid visit. 

 Inform patients of potential new requirement and schedule in-person visits.   

Prepare for the impact



Prepare for the impact 
 Use communication channels 

- Inform clinicians, patients, and colleagues
- Use social media to inform the general public

Connect to congressional representatives 
- Congress can push back on these proposed rules and some members 

already have published statements about the potential harm. 
https://rollcall.com/2023/04/10/dea-proposal-sparks-concerns-about-access-to-telehealth/

Keep going 
- Document safeguards and publish data 

https://rollcall.com/2023/04/10/dea-proposal-sparks-concerns-about-access-to-telehealth/


Federal

Regulatory Oversight and Drug Advertising 



“Digital ad spending by telehealth companies swelled to more than 
$100 million in 2021 from around $10 million in 2020.”



Supports a full ban of direct-to-consumer ads.
“It turns the healthcare interaction on its head where you’re 
starting with the treatment instead of starting with the 
problem,” - Jack Resneck, AMA president.

 Present information on each side effect and contraindication and  
effectiveness – a “true statement of information”

 Not false or misleading
 Approved or permitted for use
 Fair balance (benefits and uses with side effects and risks)

Has oversight over drug manufactures or distributors. 



Takes action against misleading ads, 
but it doesn’t require prescription-drug ads 
to include risk information and potential side 
effects when the ads discuss drug benefits. 

Telehealth companies under 
investigation argue they facilitate 
interactions between patients and 
providers and do not engage in 
prescription process. 



State - Arizona

https://www.cchpca.org/
https://www.cchpca.org/pending-legislation/

https://www.cchpca.org/
https://www.cchpca.org/pending-legislation/


Virtual Prescribing in Arizona 

Arizona State Law § 32-1401(27)(tt) – defines unprofessional conduct as: 
“Prescribing, dispensing or furnishing a prescription medication or a prescription-
only device… licensee first conducts a physical or mental health status examination
of that person or has previously established a doctor-patient relationship. The 
physical or mental health status examination may be conducted through telehealth 
as defined in section 36-3601.”

Arizona State Law § 36-3602(E) 
Schedule II drugs may be prescribed only after an in-person or audio-visual 
examination and only to the extent allowed by federal and state law.

https://www.azleg.gov/ars/32/01401.htm
https://www.azleg.gov/ars/32/01401.htm


In Arizona, proposed bill (SB 1457) permit licensed psychologists to 
prescribe psychotropic medications by obtaining a “prescription 
certificate” from the Arizona Board of Psychologist Examiners. 

Conditional prescription certificate under the supervision of a licensed 
physician in-person, by phone or via video conference.

Full prescribing authority under a “prescription certificate” by 
satisfying the proposed requirements, including the following:

- Complete an additional practicum of at least 400 hours treating at 
least 100 patients with mental disorders under physician supervision.

- Complete a practicum of at least 80 hours in clinical assessment and 
pathophysiology under physician supervision

https://www.natlawreview.com/article/trending-telehealth-march-13-march-19-2023Withdrawn on 3.31.23

https://track.govhawk.com/public/bills/1705239
https://www.natlawreview.com/article/trending-telehealth-march-13-march-19-2023


Legislative Telehealth Definition

Interactive use of audio, video or other electronic media, 
including asynchronous store-and-forward technologies and 
remote patient monitoring technologies, for the practice of 
health care, assessment, diagnosis, consultation or 
treatment and the transfer of medical data; and

Audio-only if an audio-visual telehealth encounter is not 
reasonably available due to the patient's functional status or 
lack of technology or infrastructure limits, as determined by 
the healthcare provider.

AZ HB 2454 
Enacted May 2021

Title 36, Chapter 36
Public Health & Safety, 
Telehealth 
Sec. 3601: Definitions
Sec: 3601-3608

https://www.azleg.gov/viewdocument/?docName=https%3A%2F%2Fwww.azleg.gov%2Fars%2F36%2F03601.htm
https://www.azleg.gov/arsDetail/?title=36


Delivery of medical services through HIPAA-compliant 
telecommunications systems, while the patient is 
located at an originating site and the licensee is 
located at a distant site.

CO HB 1190 
Enacted May 2021

Legislative Telehealth Definition



Use of synchronous or asynchronous 
telecommunication technology by a 
practitioner to provide health care to 
a patient at a different physical 
location than the practitioner.

Legislative Telehealth Definition

https://www.uniformlaws.org/committees/community-home?CommunityKey=2348c20a-b645-4302-aa5d-9ebf239055bf
10.03.22

https://www.uniformlaws.org/committees/community-home?CommunityKey=2348c20a-b645-4302-aa5d-9ebf239055bf


Recap

Public Health Emergency is Ending
- Be aware of dates and Medicare changes from 
permanent, temporary, and expiring. 

Virtual Prescribing of Controlled Substances 
- Follow the DEA for final rule announcement, 
prepare for impact, and keep going.

Regulatory Oversight and Drug Advertising
- Potential new regulations given bad actors and 
gap in regulatory oversight.



trsklar@arizona.edu
@trsklar

https://telemedicine.arizona.edu/
https://southwesttrc.org/

https://law.arizona.edu/health

Thank you for your time 

mailto:trsklar@arizona.edu
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